HOUSE or LORDS. 
bir John Eder, Batonet, Robert Eden, Eſguire; Frederick Edin, 


Son of the ſaid Robert Eden, by the ſaid Robert Eden his Father 
and next Friend, Jonathan Daviſon and George Hartly, Eſquires, | Appellants, 


ſtanding by Revivor in the Place of Morton Daviſon, Eſquire, 
deceaſed, — A. 2 


The Right Honourable % Earl of Bute, the Right Honourable) 
Henry Lord. Ravenſworth, Mary Bowes, Widow, the Right | 
Honourable John Earl of Strathmore, the Right Honourable 
Mary Eleanor Counteſs of Strathmore his Wife, the Right Ho- 
nourable Job Bowes, commonly called Lord Glamis, by the | 
faid Jobn Earl of Strathmore his Guardian, ——= —4 


—— — — 


IT be CASE of the Appellants, 
On their Appeal preſented the 2 5th Day of January 1774. 


| N the 15th Day of bil 1527 Heads of an Agreement in Writing wits made be 


| tween William Daviſon, Eſq; ſince deceaſed, of the One Part, and Ralph Fether-= 


7 Ord; Eſqrs. of the other Part; whereby the ſaid William Daviſon, 
among other Things, agreed to make and execute a Leaſe to the ſaid ſeveral Perſons of 


Liberties of Way-leave and Water-courſe over and through his Lands, Grounds, Moors, 


Waſtes, or Commons at Beamiſh alias Beamiſh Park and Peckerley, in the County of Dur- 
| ham, or any of them, for the Uſe of their Coal Mines and Collieries, for ſuch Term of 
Years, and under ſuch Rent, Covenants; and Conditions, and with ſuch Power to deter- 


mine the Term on the Part of the Leſſees, as therein are mentioned, and which Agree- 


ment was afterwards ſigned by all the Parties. | 4 


Morton Daviſon, E19q; the late Appellant, claiming under the ſaid Milliam Daviſon the Bene- 


fit of the ſaid Agreement, in Trinity Term 1566 exhibited his Bill in the Court of Chancery 


againſt the Reſpondents John Earl of Bute, Henry Lord Ravenſworth, and Mary Bowes and Fane 


Bowes, ſince deceaſed ; and the ſaid Bill was afterwards amended, and the Reſpondents 
FJobn Earl of Strathmore, Mary Eleanor Counteſs of Strathmore, and John Lord Glamis were 


made Parties Defendants thereto, the ſaid ſeveral Reſpondents claiming under the Leſſees 


named in the ſaid Agreement the Benefit thereof; and the ſaid Morton Daviſon, among 
other Things, prayed by his ſaid Bill that a Leaſe might be made of Liberties of Way- 


leave and Water-courſe agreed to be demiſed by the ſaid Heads of Agreement in the Plead- 


ings of the Cauſe mentioned purſuant to the fame Agreement, and that ſuch Reſtraints, 
Covenants, and Proviſoes as the Court ſhould think fit, neceffary, and reaſonable might be 


inſerted in ſuch Leaſe ; and that the Liberties of Way-leave and Water-courſe to be demiſed _ | 


in and by ſuch Leaſe might be reſtrained and confined thereby to ſuch Coal Mines and 
Collieries as the Leſſees named in the ſaid Agreement had upon the ſaid 17th Day of April 
1727, or at the making and executing of the fame, and wich the Leflees to be named in 

ſuch Leate then had as ſtanding in « Reg rug and to no other Coal Mines and Collieries. 


The Defendants put in their Anſwers to the ſaid Bill, and thereby ſaid, They were 
willing and defirous ſpecifically to perform the Agreement contained in the ſaid Heads of 
Agreement, or ſuch Parts thereof as remained undetermined and were capable of being per- 


formed and carried into Execution, and that a Leaſe might be made under the Direction 


of the Court purſuant to the ſaid Heads of Agreement, and that all ſuch Reſtraints, Cove- 
nauts, and Proviſoes as the Court ſhould think fit, neccflary, and reatonable might be in- 


ſcerted in ſuch Leaſe ; but inſiſted that the Liberties of Way-leave and Water-courſe men- 


tioned in the ſaid Heads of Agreement were meant and intended by the faid William Davi- 
ſon to extend to all the Collieries which they ſhould at any Time afterwards be poſſeſſed of 


during 


Reſpondents, 


feonehalgh, for and on the Behalf of George Liddell, George Bowes, Edward IHortley, 
and 7 | 5A 
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during the Term of 7 Years, as well as thoſe the Leſſees were poſſeſſed of at the Time of 
entering into the ſaid Agreement. ie + $0 STR OM e 


* 


The late Appellant having replied to the Defendants Anſwer, the Defendants rejoined, 
and the Cauſe being at Iſſue, ſeveral Witneſſes were examined on both Sides, and the 
| Cauſe coming on to be heard before the Lord Chancellor the jth, 8th, and gth Days of 
December 1773, his Lordſhip, on the Caſe made by the U pronounced his Decree 
in the ſaid Cauſe on the ſaid gth Day of December, and declared, that according to the 
true Conſtruction of the Heads of the Agreement of the 17th April 1727, the Leſſees Right 
of Way- leave and Water- courſe extends to all the Coal Mines and Collieries in their Pol. 
ſeſſion at that Time, or which they ſhould afterwards be poſſeſſed of during the Term, and 
did order and decree that it ſhotild be referred to a Maſter to approve of a Leaſe purſuant 
to the taid Heads of Agreement, with Covenants uſual in ſuch Leaſes, . 


The late Appellant conceiving himſelf to be aggrieved by ſo much of the ſaid Decree as 
declares that according to the true Conſtruction of the Heads of the Agreement of the 17th 
April 1727, the Leſſees Right of Way- leave and Water-courſe extends to all the Collieries and 
Coal Mines in their Poſſeſſion at that Time, or which they ſhould be afterwards poſſeſſed 
of during the Term, on the 19th Day of January 1774 preſented his Appeal therefrom to 
the Houf: of Lords, and the ſame 1s now r ph 55 : 1 | 


On the roth Day of Fanuary 1754 the Reſpondents preferred a Petition to the Lord 
Chancellor, ſtating, That his Lordſhip, on the Hearing of the ſaid Cauſe, made a Decree | 
therein in their Favour —— That they had ſeveral Proofs taken in the Cauſe, and ſevetal 


Exhibits to be read, which they found by the Regiſter's Minutes were not entered as read, 


and that there was no Direction given for entering the Proofs and Exhibits as read, which 
they were adviſed was very material to be done—That they alſo found by the ſaid Minutes 
that the Maſter was to approve of a Leaſe purſuant to the Heads of Agreement in the 
Pleadings mentioned, with Covenants uſual in ſuch. Leaſes; but they apprehended, that 
the Direction ſhould have been That the Maſter do approve of a Leaſe purſuant to the 
«© ſaid Heads of Agreement,” without any ſpecial Directions touching the Covenants to be 
contained in ſuch Leaſe; and the ſaid Reſpondents, by their faid Petition, prayed his Lord- 
ſhip to rectify the Minutes in the Particulars before- mentioned. 5 15 1 


All Parties concerned being ordered to attend his Lordſhip on the Matter of the ſaid 
Petition upon the next Day of Petitions, and the late Appellant having Notice thereof, did 
attend by his Counſel accordingly ; and the ſaid Petition coming on to be heard on the 
21ſt of January 1774, his Lordſhip, among other Things, was pleaſed. to order that the 
Evidence on both Sides ſhould be entered as read, and that Part of the Minutes which 
directs the Maſter to approve of a Leaſe purſuant to the Heads of the Agreement in the 
Pleadings mentioned, with Covenants uſual in ſuch Leaſes, ſhould be rectified in the Man- 
ner therein mentioned. | | | „„ 


No Evidence at the Hearing of the ſaid Cauſe was read or offered to be read, or even the 
Purport of any Evidence ſtated on the Part of the Reſpondents; but the Lord Chancel- 


lor's Decree was founded upon the Conſtruction of the Agreement only, as appears from 
the Decree itſelf. „55 | 


The late Appellant conceiving himſelf to be aggrieved by ſo much of the ſaid laſt- men- 
tioned Order as directs the Evidence on both Sides to be entered as read, on the 25th of Ja- 
nuary laſt, preſented his Appeal therefrom, which, by an Order of this Houſe made in the 

ſaid Cauſe the iſt Day of March laſt, ſtands revived in the Names of the now Appellants, 
who humbly hope that the laſt mentioned Order will be reverſed for the following, among 
many other Reaſons, that will be offered at the Hearing of the Appeal, | 


4 


0 ey 
The Decree on the Hearing of the Cauſe was the Judgment of the Court on the 
Conſtruction of the Agreement; the Agreement itſelf, with ſuch Part of the 
. Evidence as had been read by the Plaintiff, was all that was then before the Court. 

No Evidence was at that Time offered on the Part of the Defendants in Support 
of the Conſtruction they contended for; and if any had been offered, it would 
Sr — — . ——— have 


WIG ES, 
have been objected to, great Part of what has been taken on their Behalf being; 
as the Plaintiff was adviſed, inadmiſſible. The Purport and Nature of the Ev;- 
dence was not on the Hearing bf the Cauſe; or on the Defendant's Petition either 
read or ſtated to the Court: Upon the Hearing of all Appeals to a ſupetior Court 
from an inferior Court, this Principle univerſally prevails, that no Evidence can 
be received on the Hearing of an Appeal which was not laid before the Court 
below, nor can any Evidence which was received below be objected to above, 
unleſs the Admiſſion of improper Evidence be among the Points of the Appeal; 
if it was otherwiſe, the ſuperior Court, inſtead of determining on the Rectitude of 
the Decree appealed from, would be exerciſing an original, not an ec Ju- 
riſdiction, and might appear to be imputing Errors to the Court below, where 
there was no Pretence that any had been committed. It is not unuſual to rectify 
Minutes taken at the Time of pronouncing a Decree, where, by Miſtake, ſome- 
thing that really paſſed, and vught to have been entered, has been omitted: But 
the Gbiection ere is, that the Order, though founded bn a Petition to rectify 
the Minutes, applies to a Point in which the Minutes were not wrong; but clearly 
right; and the entering this Evidence as read is not conformable to, but directly 
againſt the Truth of the Caſe; There may have been Inſtances where, with a 
iew to fave Time, Evidence; which has been flated of One Side, adniitted of 
be other, and judged of by the Court; has been entered as read, although it was 
not actually read at the Hearing; but at Order to enter Evidence as read; which 
was not read, nor at all in the Confidefation of the Court at the Time of pro- 
nouncing the Decree, is conceived to be without Precedent. And, if on the 
Hearing of the Appeal in this Cauſe from the Lord Chancellor's Decree, the Evi- 
dence on both Sides is to be gone into, a Caſe will be laid before the Houſe to- 
tally different from that which was before his Lordſhip, ; 


. THURLOW, 
J. DuNNING, 
IL. KENYoN, 
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ſtanding by Revivor in the Place of 
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HOUSE or LORDS. 


| Jobn Eden, Baronet, and others, 
| Appellants; 
Merion Daviſon, Eſquire, deceaſed, | | 
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